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• The Presenters have no real or perceived conflicts of interest that 

relate to this presentation.

• The information provided in this presentation does not, and is not 

intended to, constitute legal advice; instead, all information, 

content, and materials available in this presentation are for 

general informational purposes only.

• Audience members should contact their legal counsel to obtain 

any advice with respect to the information contained herein. 
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WAYS TO LIMIT YOUR LIABILITY



Overview of the Steps to Take to 

Protect Yourself as a Fiduciary
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REVIEW PROCESS
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Investment Oversight
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Full Disclosure to Participants
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Keep Evidence of Mailings
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Hire Professionals

Perform Due Diligence

When Selecting Providers

AT LEAST Annually

Review Performance

Annually Review Their Fees With

A Deeper Review Every Several 

Years



Proper Committee Members

Do Members Possess

The Right Expertise

Replace Members 

Who Aren’t Engaged

Ensure You Have A

Quorum at Meetings



Fiduciary Training
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PERIODIC CYBER
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PROPER
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STICK TO
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2024 DOL PENALTIES



$742$544

$54 $44

Recoveries in Millions

DOL Enforcement Actions Complaint Resolutions Abandoned Plan Program VFCP

Total of $1.4 Billion Recovered in 2024

DOL Recoveries



Civil Investigation
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Criminal Investigation

Results



Informal Complaint

Resolutions



Retirement Plan
Litigation



Plan Litigation



Plan Litigation



Plan Litigation



Common Claims in Litigation

Excessive recordkeeping costs

Not using low cost funds

Keeping funds with poor performance

Having too many actively managed funds

Having too many funds v. having too few funds

Pension plans – picking a risky annuity when de-risking or 

terminating



New Forfeiture Litigation Claims

More than 30 lawsuits filed since fall 2023 on how plan sponsors 

are using forfeitures

Alleging improper to use forfeitures to reduce employer 

contributions

Several have survived motion to dismiss and several have been 

dismissed

Brings to light the fiduciary responsibility of use of forfeitures



Cunningham v. Cornell University

US Supreme Ct Case – April 2025

Held plaintiffs don’t need to plead facts to survive motion to 

dismiss

Only need to prove that a fiduciary:
• Caused the plan to engage in a transaction;

• Knew or should have known it involved furnishing goods, services, or 

facilities;

• Knew the transaction was with a party in interest.

Fiduciary governance & documentation more critical than ever



Monteiro v. Children’s Hosp. Corp. 

Boston’s Children’s Hospital recently settled 403(b) case for $3m

Class action alleging plan fees were excessive and that funds 

were risky and expensive

Alleged hospital engaged in virtually no comparison or 

benchmarking on fees

Used a more expensive actively managed target date fund



Key Takeaways



Relating to Committees 

✓ If there is no committee today, consider establishing one

✓ Ensure there is proper Board delegation of duties

✓ Review/establish committee bylaws and delegation of 

responsibilities

✓ Ensure you have the right committee members 

✓ Seek expert advice for fiduciary training as needed



Relating to Meetings

✓ Establish a regular meeting cadence

✓ Ensure there a quorum at each meeting

✓ Develop a fiduciary calendar

✓ Ensure detailed minutes are taken at each meeting



Relating to Service Providers

✓ Consider whether you need to hire a service provider/advisor

✓ Review agreements to understand whether providers are 

fiduciaries

✓ Ensure the fees that you are receiving are reasonable for 

services being provided

✓ Review and keep the service provider fee disclosures



Relating to Investments

✓ Review your IPS and make sure investments are being 

reviewed against it

✓ Regularly review investments or meet with advisor to review 

investments

✓ Ask whether there are lower share classes available

✓ Document reasoning why any underperforming fund is being 

retained



Relating to Forfeitures

✓ At least annually, review your forfeiture balance

✓ Review your plan document to ensure forfeitures are being 

used in accordance with the document

✓ Use up forfeitures by the end of the year following the year in 

which they were incurred
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Fifth Third Bank Disclosures

Important Notices

The information contained in this document includes material which may have been obtained from various third-party sources. The 

information contained herein is believed by Fifth Third to be reliable but no representation or warranty, express or implied, is given and 

no responsibility or liability is or will be accepted by or on behalf of Fifth Third or by any of its subsidiaries, members, employees, 

agents or any other person as to the accuracy, completeness or correctness of the information contained in this document or any other 

oral information made available, and any such liability is expressly disclaimed.

This information is intended for educational purposes only and does not constitute the rendering of legal advice. Fifth Third does not 

provide legal advice. Please consult with an attorney before relying upon these materials or attempting to apply them to specific 

situations.

About Fifth Third

Fifth Third Bancorp is a diversified financial services company headquartered in Cincinnati, Ohio, and the indirect parent company of 

Fifth Third Bank, National Association, a federally chartered institution. Fifth Third offers financial products and solutions in Commercial 

Banking, Consumer and Small Business Banking, and Wealth & Asset Management. Wealth & Asset Management is comprised of 

Fifth Third Private Bank and Fifth Third Institutional Services. Franklin Street Trust Company, Franklin Street Advisors, Inc., and Fifth 

Third Wealth Advisors, LLC are all indirect subsidiaries of Fifth Third Bancorp. Through these Trust and Registered Investment 

Advisory businesses, Fifth Third ranks among the largest money managers in the Midwest and, as of December 31, 2024, had $634 

billion in assets under care, of which it managed $69 billion for individuals, corporations and not-for-profit organizations through its 

Trust and Registered Investment Advisory businesses. Investor information and press releases can be viewed at 53.com. Fifth Third’s 

common stock is traded on the NASDAQ® Global Select Market under the symbol “FITB.” Fifth Third Bank was established in 1858.

Investments and investment services are offered through or are made available by one or more of Fifth Third Bancorp’s indirect 

subsidiaries. Investments and investment services: Are Not FDIC Insured, Offer No Bank Guarantee, May Lose Value, Are Not 

Insured By Any Federal Government Agency, Are Not A Deposit. 
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